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Introduction
On 31 May 2022 the judgment of the Court of 
Appeal was delivered in the case of Karshan 
(Midlands Limited) Trading as Domino’s Pizza 
v The Revenue Commissioners [2022] IECA 
124. By a two-to-one majority, the Court of 
Appeal overturned the decisions of the Tax 
Appeals Commission (TAC) and the High Court 
in relation to the status of pizza delivery drivers 
for a Domino’s Pizza franchise, finding that 
the drivers were in fact contractors and not 

employees, as had previously been decided. 
(The decisions of the TAC and the High Court 
were considered by Pat O’Brien in Irish Tax 
Review, 33/2 (2020).)

In addition to being of interest as one of the first 
cases to be heard in this jurisdiction regarding 
the employment status of workers in the “gig 
economy”, this decision is a very significant one 
for many businesses in Ireland. In particular, 
before the publication of the judgments  
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(which remain unapproved at the date of writing), 
the outcomes from the TAC and the High Court 
had the potential to cause much uncertainty 
for businesses about the use of contractors 
in respect of short-term and even once-off 
engagements, not least from a tax perspective.

Background
Overview
Like most cases in this area, the background 
to this case is quite fact-heavy, but it can be 
summarised as follows:

• The appellant (Karshan) manufactured and 
delivered pizzas and ancillary food items to 
customers, who placed orders by telephone, 
the internet and attending its stores.

• Karshan engaged drivers to deliver the 
pizzas to its customers.

• Each driver entered into a written agreement 
with Karshan, which outlined the company’s 
aim to sub-contract the delivery of pizzas, as 
well as the promotion of its brand logo, and 
that the driver (referred to in the agreement 
as the “contractor”) would be willing to 
provide those services.

• The agreement stated that the driver would 
be retained as an “independent contractor” 
and that the company had “no responsibility 
or liability whatsoever for deducting and/or 
paying PRSI or tax on any monies [he/she] 
may receive under this agreement”.

• Each driver was required to provide his/her 
own delivery vehicle in a roadworthy and 
safe condition and to insure same with a 
reputable insurance company in Ireland for 
business use. Alternatively, the driver could 
rent such a vehicle from Karshan, with the 
agreement stating that the company was 
also prepared to offer third-party insurance 
at a predetermined rate (although the Tax 
Appeals Commissioner (“the Commissioner”) 
found that no company vehicles were in fact 
available for rent).

• Drivers were also required to wear a fully 
branded uniform (subject to checks by 
managers), with a deposit requested by 
Karshan from the drivers for same.

• In addition to payment based on the number 
of successful deliveries undertaken by the 
driver, a payment was made by Karshan 
for brand promotion for the wearing of 
company-supplied clothing and/or the 
application of temporary company logos to 
the driver’s vehicle.

• The legal agreement between Karshan and 
the driver explicitly stated that the company 
did not warrant any minimum number of 
deliveries and that the driver was entitled, 
subject to some restrictions, to engage with 
a similar contract delivery service with other 
companies.

• The driver could engage a substitute 
provided that the substitute could 
undertake all of the driver’s contractual 
obligations, with the substitute being paid 
by Karshan (as opposed to by the original 
driver).

• In practice, the drivers would fill out an 
“availability sheet” indicating their availability 
for the week, with a roster drawn up by the 
store manager based on the completed 
availability sheets received.

• On a shift, drivers clocked in and out using 
a computerised system located in Karshan’s 
business and were given a cash float by the 
company, which was returned at the end of 
the shift. Drivers were required to use their 
own phones when contacting customers. 
The company also limited the number of 
pizzas that could be delivered to two per 
time, and some drivers folded boxes while 
waiting for deliveries (often at the request of 
the store manager).

• Karshan would prepare invoices for many 
(but not all) of the drivers that would then 
be signed by the relevant driver.

The Revenue Commissioners (Revenue) 
asserted that the drivers were employed 
under contracts of service. Therefore, they 
contended that Karshan should have operated 
payroll taxes in respect of the relevant 
payments made to the drivers and raised 
estimates in accordance with s990 of the Taxes 
Consolidation Act 1997 (TCA 1997).
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Determination of the Commissioner
In her determination (23TACD2018) in respect 
of the appeal of the estimates raised, the 
Commissioner found that the drivers worked 
under multiple contracts of services and were 
therefore taxable in relation to the emoluments 
arising from their service with Karshan in 
accordance with s112 and Schedule E TCA 1997. 
In doing so, the Commissioner adopted the 
approach outlined by Edwards J in Minister for 
Agriculture & Food v Barry & Ors [2008] IEHC 
216 (which related to veterinary inspectors 
engaged by the Minister) by posing the 
following legal questions in sequence.

Was the relationship subject to just one 
contract or did each shift undertaken form 
part of a series of individual contracts or 
engagements?
On this question, and relying on the English 
decision of Briggs J in Weight Watchers 
(UK) Limited & Others v Revenue & Customs 
Commissioners [2011] UKUT 433, the 
Commissioner concluded that there was 
an overarching “umbrella” contract that 
was supplemented by multiple individual 
contracts in respect of each assignment of 
work involving one or more shifts. These 
individual contracts were found to result 
from the drivers notifying Karshan of his/her 
availability for work and Karshan placing  
his/her name on the roster in respect of a 
specific shift or series of shifts.

Did mutuality of obligation exist between 
the company and the drivers?
Answering this question in the affirmative, 
and again quoting from the Weight Watchers 
decision, the Commissioner accepted Revenue’s 
argument that the fact that a driver could 
exercise a choice in respect of the shifts for 
which he/she was available did not alter the fact 
that the relationship between Karshan and the 
driver was governed by the individual contracts 
and that mutuality of obligation was present for 
the duration of those individual contracts.

Were the contracts in question contracts of 
service or for services?
Applying a number of tests including 
substitution, control and integration, the 
Commissioner concluded that the contracts 
the drivers worked under were contracts  
of service.

High Court decision
On appeal by way of case stated ([2019] IEHC 
894), O’Connor J in the High Court endorsed 
the Commissioner’s approach and her finding 
that there was a “hybrid arrangement” that 
involved an overarching contract (being the 
written “umbrella” agreement) supplemented 
by a series of individual engagements (being 
the shifts undertaken by the relevant driver). 

On the issue of mutuality of obligations, the 
court referred to the practice whereby Karshan 
would draw up a roster for drivers who had 
indicated that they were available to work in 
any given week and found that, once rostered, 
there was a contract that retained mutual 
obligations. Furthermore, the ability of drivers 
to cancel a shift at short notice did not relieve 
them of work-related obligations owing to the 
requirement to engage a substitute, provide 
advance notice to Karshan and work out the 
remainder of the shifts that had been agreed. 
Accordingly, O’Connor J was satisfied that the 
Commissioner had not erred in finding that 
mutuality of obligations existed between the 
company and the drivers.

Finally, the court then considered whether there 
was a contract of service or for services. On this 
point, the judge held that the Commissioner 
had not erred in determining that the absence 
of an ability to genuinely sub-contract was a 
factor that indicated that the drivers worked 
under contracts of service as opposed to 
contracts for service. Accordingly, the court 
dismissed the appeal, rejecting Karshan’s 
arguments that the Commissioner had failed 
to have adequate regard to the terms of the 
written agreement.
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Court of Appeal Decision
Mutuality of obligation
There are several tests used by both the Irish 
courts and Revenue to analyse whether an 
individual is more appropriately deemed 
an employee or a self-employed contractor. 
Traditionally, the control test was the most 
important. In other words, how much control 
did the master exert over the servant? If the 
company was not in direct control of the 
worker, then he/she could not be an employee. 
Over time, this test became less applicable, as 
the methods in which employees did their work 
became less subject to day-to-day control of 
their employer.

The test that is currently most relied on is 
that of mutuality of obligation – namely, is the 
company required to provide work and is the 
individual required to carry out the work?

In Minister for Agriculture v Barry Edwards J 
stated that:

“The requirement of mutuality of 
obligation is the requirement that 
there must be mutual obligations on 
the employer to provide work for the 
employee and on the employee to 
perform work for the employer. If such 
mutuality is not present, then either 
there is no contract at all or whatever 
contract there is must be a contract for 
services or something else, but not a 
contract of service.”

In essence, this means that unless there is 
mutuality of obligation, there cannot be a 
contract of employment. Accordingly, if this 
hurdle is not surmounted, then no further 
analysis is needed, as the individual cannot be 
an employee. However, if this hurdle is overcome, 
then other factors must be considered to further 
determine the nature of the relationship (such as 
control, integration into the business and ability 
to make profit in their own right).

Although the question of mutuality of 
obligation has been considered by the High 

Court on a number of occasions since Minister 
for Agriculture v Barry, the judgments of the 
Court of Appeal in the Domino’s Pizza case 
represent a useful summation of the law in 
this regard.

As mentioned above, in the initial analysis, the 
Commissioner and the High Court decided that 
although there was no mutuality of obligation 
in the overarching written agreement, such 
obligation arose each night that the drivers 
opted to work. This was notwithstanding that 
the overarching written agreement was clear 
that there was no obligation to work and that 
the drivers could indicate when they were 
available and Karshan would then roster the 
driver for work accordingly. Furthermore, when 
the drivers arrived at the company’s business, 
there was no guarantee of available hours; it 
depended on how many pizzas were ordered 
that night. Once the drivers indicated that 
they were available, they could still decide not 
to turn up on the night or to send someone 
else in their place, and there was no evidence 
offered that the drivers suffered any setback 
for not coming to work after they indicated 
that they would.

In her analysis of the mutuality of obligation, 
Costello J concluded:

“Counsel submitted that the 
Commissioner and the High Court erred 
in merely looking at the obligations 
between the parties as they arose at 
the moment when ‘the [driver] turns 
up in the depot [of the appellant] and 
is assigned a particular delivery job’. At 
that point, there was an obligation on 
the driver to deliver the pizza and on the 
appellant to pay the agreed fee. Counsel 
submitted that these obligations were 
not the obligations that are necessary to 
satisfy the mutuality of obligation test in 
this context. If that were so, then every 
contract for services would be converted 
into, and treated as, an employment 
contract because even in a contract for 
services, both parties assume obligations 
to each other. I agree.”
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The Court of Appeal held (Whelan J 
dissenting) that the requirement of mutuality 
of obligation was absent from the delivery 
arrangements. It was, therefore, not necessary 
to consider whether the further tests of a 
contract of service were satisfied, Costello J 
remarking that:

“Irish authorities on mutuality of 
obligation are unambiguous in requiring 
an ongoing reciprocal commitment to 
provide and perform work on the part 
of the employer and the employee 
respectively.”

This is a very helpful summary and conclusion 
by the Court of Appeal. Based on the 
previous conclusions by the Commissioner 
and the High Court, it had become very 
difficult to find a key difference between, at 
one end of the spectrum, a window cleaner 
who is genuinely self-employed but who may 
turn up to clean the windows of a company’s 
office every six months and, on the other, 
a graphic designer who may blur the tests 
from time to time when they are used by the 
company for bespoke projects.

Over-reliance on English authorities
In Ireland, we have watched with interest 
how the Deliveroo and Uber cases proceeded 
through the English courts. As mentioned, in 
her determination, the Commissioner relied 
heavily on the decision in the Weight Watchers 
case. The Court of Appeal found that the 
arrangements in the present case differed 
significantly from those in Weight Watchers, 
noting the importance of bearing in mind 
the observations of Keane J in Henry Denny 
& Sons (Ireland) Limited v Minister for Social 
Welfare [1999] 1 IR 34 that each case must be 
determined in light of its particular facts and 
circumstances.

Furthermore, the Court of Appeal was 
critical of the over-reliance on the Weight 
Watchers case and made it clear that neither 
the Commissioner nor the High Court was 
entitled to adapt the law to modern means 

of employment practices and certainly was 
not entitled to do so by following English law 
rather than established Irish precedent to the 
contrary. In particular, Costello J sounded 
a note of caution in observing that there 
has been significant statutory intervention 
in England and that many of the English 
authorities turn on the statutory definition 
of a “worker”, an intermediate category 
between an employee and an independent 
contractor and one that does not exist 
in Irish law. Therefore, the application of 
English cases in this area are not as relevant 
to those in Ireland.

Conclusion
The decision of the Court of Appeal in the 
Domino’s Pizza case is a welcome reset of the 
mutuality of obligation test in determining 
employment or self-employment status. It is 
clear, then, that there must be an ongoing and 
reciprocal commitment to provide and perform 
work in order to overcome the first hurdle 
to establish an employment relationship, 
something that was lacking following the 
initial analysis by the Commissioner and the 
High Court. The decision is also a timely 
reminder of the pitfalls of relying on non-Irish 
authorities in this area, even those that might 
be considered as having persuasive authority 
in the Irish courts, where there is established 
Irish authority.

Readers will be familiar with the often severe 
tax implications and economic exposure 
that can follow where an individual has been 
misclassified as an independent contractor. 
This includes a potential liability in respect of 
any unpaid PAYE (up to 40%) and USC (up 
to 8%), together with interest and penalties. 
Revenue may also seek to recover unpaid 
PRSI (both employer and employee), although 
credit will typically be given for VAT and 
income tax paid by the contractor. In an M&A 
sphere, even in the absence of a compliance 
intervention by Revenue, the classification 
of individuals as employees or contractors 
is often a key focus for the tax due diligence 
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exercise, where relevant. This can lead to the 
prospective acquirer of the business insisting 
on a full suite of legal protection in the event of 
a successful Revenue challenge, which may be 
difficult for the seller(s) of the business to resist 
from a commercial perspective. Accordingly, 
business owners who are preparing to sell 
their business in the short to medium term will 
be well advised to undertake a review of any 
arrangements involving the supply of services 
by contractors.

The question for employers now is how the 
decision impacts the use of contractors 
in their business going forward. The short 
answer is that the decision is decidedly more 
supportive of the use of contractors in certain 
circumstances. Although the employee-or-
contractor conundrum is likely to remain a 
vexed issue for businesses to deal with from a 
practical perspective, the decision of the Court 
of Appeal is to be welcomed. It is hoped that 
the decision, together with an ongoing review 
of published guidance in this area (including the 
updates to the Code of Practice on Determining 
Employment Status in July 2021), will provide 
some certainty to businesses in terms of the 
correct classification of their employees and 
contractors. This will be particularly the case for 
those businesses that operate a novel operating 
structure or model, in terms of applicable 
tax and social security obligations for the 
employer as well as associated employment law 
protections in the case of individuals classified 
as employees.

Considerations for Employers

• Consider the specific facts of the 
arrangement – Even a slight difference 
in the fact pattern could mean that an 
individual is more correctly classified as 
an employee rather than a contractor  
(or vice versa).

• Continually review contracts – The 
legal agreement is not definitive on its 
own, but it should ideally reflect the 
relationship between the parties in 
practice. If the relationship is moving 
away from what the contract outlines, 
that is a strong indicator of a need to 
consider the relationship again.

• Minimal integration – contractors are not 
usually integrated into the business and 
do not have their own email addresses or 
business cards affiliated with the business, 
their LinkedIn should reflect their correct 
business status , etc. 

• Multiple clients – Contractors should 
be able to work with multiple other 
companies and have the ability to make 
profit in their own right. They should have 
no need to restrict who they work with in 
addition to the business.

• Obligation to provide work – Finally, if there 
is an obligation to give a certain amount 
of work (even on a part-time or short-term 
basis) and the individual is obliged to do it 
once offered, then they may be more akin 
to employees than contractors.

• Remember the “elephant test” –elephants: 
they are very hard to describe but easy to 
spot when you see one!
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